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EDITORIAL NOTES. 


THE FORCIBLE carrying off from New Jersey to Pennsylvania of the 
supposed accomplice of the assailant of the manager of the Homestead iron 
works, ought not to be allowed to go without protest. A san suspected 
of complicity with Bergman, who shot Mr. Frick, is found working in a 
bakery at Long Branch. It was found that a package had been sent to 
Bergman, in Pittsburgh, from Long Branch, in the name of Mollick 
and thereupon a telegram is sent to the chief of police of Long 
Branch, to arrest Mollick, and hold him for examination. He is 
arrested, and, the report says, is subjected by the officers to a rigid 
cross-examination. No confession seems to have been extracted by this 
unlawful inquisition. An officer comes from Pennsylvania to make a 
charge, and takes the prisoner before the police justice, and the justice 
requires proof of some offense committed within the state of New Jersey, 
or of some crime committed elsewhere, for which the prisoner might be 
extradited. The only charge is that he has sent to a man in Pennsylvania, 
a package which might have been intended to be used in committing 
a crime there ; which might, indeed, have contained the dynamite which 
the would-be assassin held in his mouth and did not use. If this were 
true, it would show an intent to aid in a dastardly plot to destroy life and 
property in Pennsylvania, but unless it came within the statute against 
the transportation of explosive materials, this was not an offense against 
the laws of New Jersey, and the justice declared that he had no juris- 
diction in the case. The officers, however, were satisfied that they had 
caught a dangerous anarchist and an accomplice in the crime committed 
at Homestead and were determined to take him where he could be dealt 
with as the crime deserved. Keeping him in jail and not allowing any 
lawyer to have access to him, they persuaded him, they say, to consent 
to go with them to Pennsylvania, and while a lawyer was hurrying to the 
Chief Justice, who lived on the sea shore, a few miles away, for a writ of 
habeas corpus, they took the prisoner to the railroad station and when 
he, seeing the train, refused to go, they put him on board by force, while 
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he kicked and cried for help. So they carried him off to Pennsylvania, 
and the writ of the Chief-Justice, arriving a few minutes later, was of no 
avail. 

The story is familiar, and the event occurred several weeks ago, but 
it is, as we have said, an act which ought not to be allowed to go by 
without earnest protest. The man may have been a dangerous anar- 
chist, and it may have been very important to secure him for the purpose 
of discovering a dangerous plot, but it is much more important that the 
officers of the law should not use illegal violence to accomplish so laud- 
able a purpose, and also that the people of New Jersey should not permit 
any man to be carried out of their borders by the officers of another 
state without legal proceedings for extradition. The security of every 
individual depends upon the principle that no person is subject to be 
imprisoned without due process of law, and we have not yet reached 
such a state of anarchy that we can afford to entrust the liberty of the 
citizen to the discretion of administrative officers. Some discretion in 
the arrest of suspected persons must be allowed to police officers within 
the state, but imprisonment must be immediately followed if it is not pre- 
ceded by judicial warrant; and the prisoner within the state has the bene- 
fit of the writ of habeas corpus, and has at least the privilege of a trial 
where he is known and where witnesses can be found. If, however, a 
man charged with a crime alleged to have been committed elsewhere can 
be arrested here and delivered over without warrant by our officers to 
otticers from another state, he may be suddenly taken to a great distance 
to be tried among strangers, where his good character may be of no 
avail, and where he may not be able to procure witnesses in his defense. 
Extradition is for this reason always a hardship, and it should never 
be allowed without a judicial investigation, and certainly not without a 
requisition from the governor of another state. It would be intolerabie 
if citizens of one state were subject to be arrested and taken to any part 
of the country by arrangement between the police officers of different 
states. 

There is no reason for resorting to any such dangerous powers in 
order to secure even fugitive criminals. Persons accused of crime can 
be arrested here and brought before a magistrate and detained by him 
without waiting for a formal requisition; (In the matter of Fetter, 3 
Zab. 311,) but in no case should they be allowed to be taken out of the 
state except upon formal demand and an order of the governor made 
upon due proof, and not until by judicial examination the identity of the 


ccused has been established. 


AN IMPORTANT decision is Beal v. City of Somerville in the United 
States Circuit Court of Appeals for the First Circuit on the relations of 
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a bank to its customers with respect to checks deposited. Checks en- 
dorsed for deposit were deposited in the bank a few minutes before the 
close of business on October 31, 1891, and on the following day the bank 
was declared insolvent and was taken possession of by an official exami- 
ner who collected the money on the checks and handed it over to the 
receiver. The checks were entered on the pass book of the depositor 
and eredited to him on the books of the bank. In a suit in equity against 
the receiver, it was decided that the depositor was entitled to the amount 
of the checks. The court held that the deposit did not make the bank 
the debtor of the depositor for the amount of the checks or give the bank 
absolute property in the checks. The deposit of a check, the court said, 
differs from the deposit of money. In the latter case the deposit does 
not create a bailment, because by the settled custom recognized by the 
Supreme Court of the United States, the House of Lords and various 
other courts, the bank is authorized to mingle the money at once with 
its general fund, subject by further custom to draft in the usual course 
1 business, but with reference to checks the word by which the trans- 
action is ordinarily described may conveniently have, and therefore 
should have its full natural force and meaning. The deposit is primarily 
a bailment, and secondarily involves the duty to use due diligence in the 
colleetion of the money, and whether the check is endorsed for deposit 
or collection makes no difference. Giving credit for the cheek on the 
receipt of it is merely a matter of convenience and does not constitute 
the bank a debtor for the amount, and the fact that depositors are usually 
allowed to draw upon checks deposited does not prove that there is a legal 
right to do so. That there is no such right irrevocable by notice is a 
matter of which the court will take judicial notice, and it is well known 
that banks are entitled to return to their customers checks that are 
uncollectible. The deposit, therefore, was only a bailment and the bank 
having failed before the check was collected, the proceeds in the hands 
of the receiver belonged to the plaintiff. 

The court cited and approved the decision of Judge Nixon in 
the United States Circuit Court for the district of New Jersey, 
in Balbach v. Frelinghuysen, Receiver, 6 N. J. L. J. 105; 15 Fed. 
Rep. 675, and disapproved of the decisions in New York, in Metropoli- 
tan National Bank of New York v. Lloyd, 90 N. Y. 530, and National 
Drover’s Bank v. Hubbell, 117 N.Y. 384. The court criticised ex parte 
Richards, 19 Ch. Div. 409, and distinguished the decision of the United 
States Supreme Court in St. Louis and San Francisco Railway Co. v. 
Johnston, 133 U. 8S. 566, where the paper was a sight draft and the de- 
cision rested mainly on the ground of fraud. So far as this appeal is 
concerned, the court said, it must maintain itself as a court of final juris- 
diction, notwithstanding the possibility that it may in some form reach 
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the Supreme Court. Upon this subject the court said: “If we had a 
determination in point from that court, it would necessarily conclude us, 
and if this question had been met by the United States Court of Appeals 
in any other circuit, we should, of course, lean strongly to harmonize with 
it, but we are obliged to proceed without either. Although, whenever 
the law is doubtful, or the proposition complicated, this court may derive 
great aid from dicta, expressions of learned judges, or text writers, or 
decisions of local tribunals, it cannot permit itself to be bound or em- 
barrassed by them, when the facts naturally and easily lean to such just 
conclusions as we now seem required to accept.” 





State, Watson, pros., v. Idler, decided by the Supreme Court at the 
last term, 24 Atl. Rep. 554, is an interesting discussion of the relation 
of landlord and tenant. Summary proceedings to dispossess a tenant 
were taken before a justice of the peace by an assignor of the reversion, 
and the tenant, upon a certiorari, took the point that the relation of land- 
lord and tenant did not exist between the parties because the plaintiff 
-was neither the lessor nor a person to whom the tenant had attorned by 
the payment of rent or otherwise. The court held that, although at 
common law an assignee of the reversion acquired no privity of 
estate with the tenant, without an attornment, or of contract, yet 
by force of the statutes, 32 Hen. VIII, c. 341 and 4 Anne, ec. 16, 
§ 19, Rev. Conveyances § 78, 74, the assignee after notice acquires 
the landlord’s privity of contract as well as of estate. The next 
question was whether the right conferred upon a landlord by statute to 
take summary proceedings to dispossess passes to an assignee; and the 
court said the act provides that the affidavit may be made by the landlord 
or lessor, his legal representativs or assigns, and that it is perfectly 
clear that the affidavit may not only be made by persons other than the 
lessor himself, but also may be filed by such persons in their own right. 
“The fact that a person is an assignee implies that the right has passed 
from the lessor and become vested in the assignee. Therefore the power 
conferred upon the assignee and the legal representatives implies that it 
not only must be done by them, but in their own right.” Citing, Mc- 
Keon v. King, 9 Pa. St. 213; Birdsall v. Phillips, 17 Wend. 465; Hill 
v. Slocking, 6 Hill. 315; Gardner v. Keteltas, 3 Hill. 330; Miller v. 
Levi, 44 N. Y. 492. 

Objection was also taken that the justice had no jurisdiction because 
the title of land came in question, but the tenant had failed to appear on 
the return day, and the court held that the allegations of the plaintiff’s 
affidavit were admitted, and that as the act only required proof of the right 
to possession in case proof was required by the defendant, it was not 
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necessary to make proof, and therefore there was no trial in which the 
7. } 
title to land could come in question. 


Mulligan vy. Jordan, 24 Atl. Rep. 544, is important in connection with 
De Gray v. Monmouth Beach Club House Co., which we referred to last 
month, 15 N. J. L. 252; 24 Atl. Rep. 388. Both decisions were made 
by Vice-Chancellor Green. In the Monmouth Beach case he held, that 
where lots were sold with restrictions in pursuance of a general plan for 
the improvement of the property, the purchaser of one lot could main- 
tain a bill in equity to restrain the violation of the covenant by a subse- 
quent purchaser of another lot, even though there had been no covenant 
to insert the same restrictions in all the deeds. In the Jordan case the 
Vice-Chancellor declined to assist one purchaser to enforce a covenant 
against a subsequent purchaser of an adjacent lot, although both had pur- 
chased of the same grantor, subject to the same covenant. He said: 
‘The complainant’s deed is prior to that of the defendant. There is no 
covenant to the complainant from Mr. Roberts, the grantor, that he holds 
the remainder of the property subject to the same restrictions, or that he 
will exact similar covenants from purchasers of the remaining property ; 
nor is the complainant the express assign of defendant’s covenant with 
Mr. Roberts; nor is there any covenant between the complainant and 
the defendant. The right of an owner of a lot to enforce a covenant (to 
which he is not a party or an assign) restrictive of the use of other lands 
is dependent on the covenant having been made for the benefit of this 
lot. Obviously, while a subsequent purchaser might, by the operation 
of this rule, acquire a right of action against a prior purchaser, the prior 
purchaser would acquire no rights from a covenant entered into by « 
subsequent purchaser, unless there exists some condition which will 
entitle him to the benefit of such covenant. The right of grantees from 
the common grantor to enforce, inter sese, covenants entered into by each 
with said grantor, is confined to cases where there has been proof of a 
general plan or scheme. for the improvement of the property, and its con- 
sequent benefit, and the covenant has been entered into as part of a 
general plan to be exacted from all purchasers, and to be for the benefit 
of each purchaser, and the party has bought with reference to such 
general plan or scheme, and the covenant has entered into the considera- 
tion of his purchase.” Similar covenants had been inserted in every 
deed made by the grantor, but the Vice-Chancellor said that this had 
been held not to be sufficient evidence that the covenant had been 
entered into for the benetit of other lands conveyed by the grantor, 
Jewell y. Lee, 14 Allen, 145; Sharp v. Ropes, 110 Mass. 381; Keates 
v. Lyon, 4 Ch. App. 218; Renals v. Cowlishaw, 11 Ch. Div. 866, and 
other cases cited in De Gray v. Club House Co. An important article 
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by Mr. Giddings, on the subjection of restrictive covenants, may be 
found in the last volume of the Harvard Law Review. 


WHEN WE CONSIDER that the business of this country is carried on with 
so little regard to state lines, and that every state has its own laws, it is 
evident that the subject of the conflict of laws must form an important 
part of our jurisprudence. The subject, nevertheless, is not generally 
understood ; it is treated too often as a question of comity, rather than as 
a question of law. It is considered to be a matter of judicial discretion 
in enforcing the laws of another state, when in fact the real question 
always is, what is the law of this state with respect to the rule to be 
adopted, whether it be the law of another state or the law of the state 
where the court is established. 

A recent decision on a case of common occurrence is worth noting. 
The case is Baum vy. Birchall, Supreme Court of Pennsylvania, July 13, 
1892, 24 Atl. Rep. 620. The court held that a bond signed and sealed 
by a married woman in Pennsylvania, but delivered in Delaware, for a 
part of the purchase money of land there, was governed by the laws of 
Delaware, because, first, the contract was to be performed in Delaware ; 
secondly, it was executed there by the delivery which determines the 
place of execution of a bond ; and thirdly, the contract related to land 
there. By the laws of Delaware, a married woman is liable on such a 
bond, and by the laws of Pennsylvania she is not; it was held that the 
bond could be enforced in Pennsylvania. 


CONTRIBUTORY NEGLIGENCE IN TORTS SUFFERED BY 
INFANTS 


By EvuGene F. Law. 


That contributory negligence on the part of an adult plaintiff is a bar 
to an action for damages, is a well established doctrine in the law of torts. 
If an injury is caused by the negligence of the plaintiff, the court will 
not usually inquire how far this negligence contributed to the injury, 
especially where the plaintiff’s negligence is the proximate cause of the 
injury, or where it is shown that by the exercise of due care the plaintiff 
might have avoided the negligence of the defendant. There is, however, 
a tendency in some of the states to introduce the principle of compara- 
tive negligence, which is based on the idea of comparing the negligence 
of the plaintiff with that of the defendant and rendering such a decision 
as the relative negligence otf each seems to warrant. If the negligence 
of the person injured is slight, and that of the person inflicting the injury 
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gross, the plaintiff may recover. The states of Illinois and Kansas have 
adopted this doctrine, while in some other states the recent decisions indi- 
cate a favorable inclination towards it. In most of the states it is 
wholly repudiated. 

In the case of infants, the doctrine of contributory negligence as ap- 
plied to adults is modified in important particulars. In Burke v. Broad- 
way and Seventh Avenue Railroad Co., 49 Barb 529 a decision rendered 
in 1867, the rule was announced that an infant is required to exercise 
the same care as an adult, and that all are held to the same degree of 
prudence as to their own safety, ‘whether the rule be applied to an 
infant, a simpleton, or a wise man.” This case has been overruled by 
the New York courts, and is not followed in any of the states. The lead- 
ing case in England making a distinction between adults and infants in 
regard to contributory negligence is Lynch v. Nurdin, 1 Q. B. 29, decided 
in 1841. The servant of an egg merchant had negligently left a horse 
and cart in the street. While he was absent some children began eclim)- 
ing into the cart and playing about it. While a boy six years of age 
was climbing into the cart, another child started the horse by pulling 
the bridle, and the boy was injured. An action was brought against the 
egg merchant, and the court held him liable in damages for the reason 
that the boy was only obeying his childish instincts in playing adout 
the cart thus imprudently left in the street, and that a child of six 
years could not be guilty of contributory negligence or trespass under 
such circumstances. 

[f a child is old enough and of sufficient physical and mental develop- 
ment fully to comprehend and avoid the danger, there is no doubt but that 
he is to be considered in the law as an adult. At what age or point is 
this degree of development reached? The law does not say at what age 
a child becomes sue juris. This, except with regard to a child of very 
tender years, or one of considerable maturity, is a question of fact for 
the jury, and depends upon many other circumstances besides the age of 
the child. Some children become sui juris sooner than others, and for 
the law to fix arbitrarily au age at which this point is passed would be 
very unreasonable. Children differ in capacity; the different conditions 
of life under which they are placed, their training, surroundings and 
maturity, cause them to differ much. If the child be very young the 
court will frequently say as a matter of law that it is not sw? juris and 
cannot be guilty of contributory negligence. Thus, in the recent case 
of Sumers v. Brewing Co., 143 Pa. St. 114, the court said that a child 
four years of age cannot be held responsible for contributory negligence. 
The same has been held in cases where children were of the age of two 
years, one vear and five months, three years, under five years, five years, 
nearly four years, six years, and it appears that the court took this view 
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in the case of Pittsburgh, Fort Wayne and Chicago Railway Co., v. Vin- 
ing’s Administrator, 27 Ind. 513, where a child was seven years of age. 
In Pratt Coal and Lron Co., v. Brewley, 83 Ala. 371, the court held ‘that 
contributory negligence cannot be imputed when the child is of such 
tender years that it is by legal presumption incapable of judgment and 
discretion, but when between the ages of seven and fourteen years, al- 
though prima facie incapable of exercising judgment and discretion, evi- 
dence as to its capacity may be received, contributory negligence imputed, 
and such negligence shown in defense to an action ” 

Again, when the age and capacity of a child are such that there is no 
doubt about its ability to understand the danger in the particular case, 
the court will usually say that the capacity exists. In Tucker v. New 
York Central and Hudson River Railway Co., 124 N. Y. 308, the court 
said that a boy twelve years of age was sui juris as a matter of law, and 
that the question whether he was guilty of contributory negligence in 
attempting to cross a railway track when a train was approaching was not 
a question for the jury. In one case it was held that a boy eleven years 
of age, active and intelligent, was to be considered as capable of taking 
care of himself on the public street; likewise in other cases of children 
of the age of twelve and thirteen. 

In by far the larger number of cases of torts suffered by infants, how- 
ever, there is not sufficient certainty to constitute a legal presumption of 
capacity or incapacity. These are proper cases to leave to the deter- 
mination of a jury. As a general rule in all such cases the onus probandi 
rests upon the plaintiff to show that the child is doli incapax. In case this 
is not shown there is a presumption of fact that the child should be 
regarded as an adult. In Ridenhour v. Kansas City Cable Railway Co., 
102 Mo. 270, it was decided that the court could not, as a matter of law, 
declare a child nine years of age to be incapable of negligence. In Me- 
Carragher v. Rogers, 120 N. Y. 526, the court declared that the law 
does not require from a boy of thirteen the same mature judgment as it 
does from a grown person, and that the question of negligence in the 
case was a proper one for the jury. In Nagle v Allegheny Valley Rail- 
road Co., 88 Pa. St. 35, it was held that “‘an infant of the age of four- 
teen years is presumed to have sufficient capacity to be sensible of 
danger and to have power to avoid it, and this presumption will stand 
until overthrown by clear proof of the absence of such discretion as is 
usual with infants of that age.” In Wilson v. Pennsylvania Railroad Co., 
132 Pa. St. 27, the court of last resort said that it was not an error, 
‘-taking into view the time, place and circumstances of the injury com- 
plained of,” in the case of an injury to a boy ten years of age, “to re- 
fuse to direct the jury to return a verdict in tavor of the defendant.” In 
this case there was much contradictory evidence in reference to the neg- 
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ligence of the defendant. It was a case in which the circumstances 
under which the injury was received were considered an important ele- 
ment, and the lower court plainly intimated that the child should be 
treated as an adult so far as the question of contributory negligence was 
concerned, and the supreme court sustained this view. 

The case of Twist v. Winona and St. Peter Railway Co., 39 Minn. 
164, illustrates well the part that circumstances as well as the age of the 
infant may play in deciding the matter of contributory negligence. In 
this case a boy ten and one-half years of age and of average intelligence 
was injured while playing upon a turn-table which was situated upon the 
defendant’s premises and left unlocked but supplied with latches to hold 
it in place. The in‘ured boy was the son of a railroad employee, and had 
often been about the railroad grounds with his father, and thus gained an 
intelligent comprehension of the perils to be met with in such places. He 
had been told by his father and others to keep away from the turn-table. 
In his testimony the boy admitted that he knew that there was great 
danger of getting hurt in playing ar -und and upon the forbidden place; 
that he knew that the railroad employees always ordered boys to go 
away when they saw them there at play. In fact the lower court found 
on a special verdict that the boy knew the place to be a dangerous one, 
and that he knew that he had no right to be there, but decided that as 
he did not seem to comprehend fully the extent of the danger, an action 
would lie. The Supreme Court remanded the cause with directions to 
enter a ‘udgment for the defendant substantially for the reasons that the 
boy was a conscious trespasser, and that he did a forbidden and dangerous 
act in such a manner as under the circumstances to be guilty of con- 
tributory negligence. It seems that the boy’s knowledge acquired about 
the railroad grounds and by having been so often cautioned in regard to 
the place of danger, had much to do in leading the court to this con- 
clusion. 

It is established by a long array of authorities, that if there is any 
doubt as to whether the child has arrived at the age and has attained 
the capacity that,in the law, constitutes one sui juris, the question 
should be submitted to the jury. Such was held to be the proper 
course in the following cases in which the children were ten years, eight 
years, nearly seven years, six years, five and one-half years of age re- 
spectively. Karr v. Parks, 40 Cal. 188; Drew v. Sixth Avenue Rail- 
way Co., 26 N. Y. 49; Oldfield v. Harlem Railway Co., 14 N. Y. 310; 
Cosgrove v. Ogden, 49 N. Y. 255; Barksdell v. New Orleans, etc., 
Railway Co.. 23 La. An. 180. 

It is well settled in the law of torts that an adult may, in many 
instances, recover for injuries though he be a technical trespasser. Every 
person in civilized society owes to every other person a duty not to in- 
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jure him if by the exercise of ordinary care such injurv can be avoided. 
Hence, a licensee or even a trespasser, may successfully prosecute a suit 
for damages against one who has wantonly, negligently, or intentionally 
injured him. Such a suit may always be deteated if in addition to the 
technical trespass, the plaintiff has himself been guilty of such negligence 
as appears to be in any sense the proximate eciuse of the injary add not 
a mere condition. 

With reference to infants this doctrine is modified. As we have seen the 
general rule prevails that an infant of tender vears cannot be guilty of 
contributory negligence. According to the weight of authority, it cannot 
be a trespasser, but there is some conflict of opinion in reterence to this 
question. The first specific statement found in tne reports regarding 
the relation of a trespass ot a child to an action for the recovery of dam- 
ages for a tort committed against it, is in the case of Lynch v. Nurdin 
previously referred to, 1 Q. B. 29. It was here decided that neither the 
negligence of the child nor its trespass could defeat the action for re- 
covery. In one of the early cases in this country, Birge v. Gardner, 19 
Conn. 506, a boy between six and seven years of age was accustomed 
to pass with other children through a lane from the residence of his 
parents to the public highway. By the side of the lane was a gate set 
up by the defendant on his own land. While thus passing through the 
lane the voy placed his hand upon the gate and shook it, in consequence 
of which it fell upon him and broke his leg. In an action for damages, 
the defense was set up that the child was a trespasser and caused the in- 
jury by his own carelessness, and that the fact that he was an infant did 
not vary the case. In the opinion of the Supreme Court, given in 1849, 
it was held that as the negligence of the defendant was the cause of the 
injury, the question of the trespass was immaterial, and in the case ot a 
child of the age of the plaintiff, it was properly submitted to the jury to 
say whether such a child ought to be chargeable with fault so as to 
defeat his recovery or whether or not the acts done by him were not rath- 
erthe result of childish instinct which the defendant might easily have fore- 
seen. In Dalev y. Norwich and Worcester Railway Uo., 26 Conn. 591, 
the case of a little girl less than three years of age injured while on a 
railway track by a passing train, the court said: “If the child was a 
trespasser, she was only technically so, and under the charge of the 
lower court the jury must have found that she was moved only by the im- 
pulse of childish instinct, and was not old enough to be charged with 
fault or blame for being in a place of danger. There was certainly no 
negligence imputable to herself, for she had no discretion, or knowledge, 
or capacity, and so the jury must have found.” Perhaps the case of 
Railroad Co. v. Stout, 17 Wall. 657, decided in 1873, and often referred 
to as the “‘pioneer tarn-table case,” has been more frequently cited by 
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courts than any other case upon this subject. It supports the doctrine 
that a railroad company might be liable for gross negligence in case of 
injury to an adult who was a technical trespasser, and a fortiori to a 
child of tender years under like circumstances, although the negligence 
of the infant was slight. In Keefe v. Milwaukee and St. Paul Railway 
Co., 21 Minn. 207, a boy seven years of age was injured while playing 
uponaturn-table; the court held that the child was not a trespasser, nor 
were his parents to be considered negligent because the boy had found 
his way to the place of injury. The court said: ‘*The owner of danger- 
ous machinery, who leaves it in an open place, though on his own land, 
where he has reason to believe that young children will be attracted to 
play with it and be injured, is bound to use reasonable care to protect 
such children from the danger to which they are thus exposed.” 

The recent case of Barrett v. Southern Pacific Co., 91 Cal. 296, de- 
cided in 1891, is one in which a boy eight years of age was injured on 
a turn-table. The court said: “If the railroad company ought reason- 
ably to have anticipated that because of the leaving of its turn-table un- 
guarded and exposed, an injury to a child of immature years was likely 
to occur, it will be held to have anticipated it, and was guilty of main- 
taining it in its exposed condition; and the fact that the child injured 
thereby was a trespasser, and would not have been hurt if it had not 
intermeddled with the machinery, does not absolve the owner from 
liability therefor. In the forum of law as well as of common sense, a child 
of immature years is expected to exercise only such care and such self- 
restraint as belongs to childhood, and a reasonable man must be pre- 
sumed to know this, and is required to govern his actions accordingly. 
It is a matter of common experience that children of tender years are 
guided in their actions by childish instincts, and are lacking in that dis 
cretion which is ordinarily sufficient to enable those of more mature 
years to appreciate and avoid danger, and in proportion to this lack of 


judgment on their part, the care which must be observed toward them 


by others is increased.” 
In the case of Battishill v. Humphreys, 64 Mich. 494, Judge Morse 
said that a child about three years of age cannot be considered as a tres- 
passer, and that a child of such tender age as to be incapable of negli- 
gence cannot well become a trespasser. This view of the subject by 
Judge Morse, placing the capacity for trespass on the same basis as that 
for negligence, is undoubtedly warranted by the line of decisions already 
given, and is also supported by the following cases: Chicago & Alton 
Railway Co. v. Gregory, 58 Ill. 226; Kay v. Pennsylvania Railroad Co., 
65 Pa. St. 269; Kansas City Railway Co. v. Fitzsimmons, 22 Kan. 686; 
Evansich v. Y., C. & S. F. Railway Co., 57 Tex. 126. 
Upon the question of the liability of an infant when a trespasser, there 
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is much confusion in the descisions of the English courts. The doctrine 
announced in Lynch v. Nurdin seems to have been practically overruled 
in some of the more recent decisions. Hughes v. Macfie, 10 Jurist 
(N. S ) 682, is a case similar in all important respects to the Connecticut 
case of Birge v. Gardner, above referred to. In this case the defendant 
had a cellar opening into a public street in the city of Liverpool. When 
goods were being placed in this cellar the defendant was accustomed to 
remove the lid or door, and place it against the wall in such a leaning 
position that the wall would support it. While it was in this position, 
the plaintiff, a boy about seven years of age, was injured by a fall of the 
door, occasioned by his getting upon the door and jumping from it. The 
court held that as a man could maintain no action for an injury under 
these circumstances, a child could not. In Mangan v. Allerton, L. R. 
1 Ex. 238, a boy four years of age had his fingers crushed in a machine 
for crushing oil cake which the defendant had exposed in the public 
street for sale, and which was unfenced and without supervision. The 
court said: ‘Even if the defendant was guilty of any negligence in 
placing the machine where it was, his act was too remote a cause of the 
the mischief to make him liable The accident was directly caused by 
the acts of the boy himself.” And again: “The defendant is no more 
liable than if he had exposed goods covered with poisonous paint, and 
the child had sucked them. Suppose this machine had been of very 
delicate construction, and had been injured by the child’s fingers, would 
not the child in spite of his tender years been liable as a tort-feasor ?” 
This case, decided in 1866, is undoubtedly in direct opposition to the 
principles announced in Linch v. Nurdin, decided in 1841, and leaves it 
an open question in England whether a child of tender years, exercising 
all the care that can be expected of it, can, when guilty of a technical 
trespass, recover of the defendant for an injury caused by the negligent 
exposure of that which is attractive to the natural curiosity of a child. 
It seems that this decision is not based on just principles. The reason- 
ing is to be criticised, for the placing of a machine, dangerous to children, 
unfenced and unattended, in a public street, can in no sense be regarded 
as a “‘ remote cause” of an injury to an infant four years of age. Again, 
there is no comparison between the act of setting such a machine in mo- 
‘tion by turning the crank provided for that purpose, and that of sucking 
poisonous paint from exposed goods, an act which no child would be 
likely to do. Again, if any one should be so negligent as to expose in a 
public place a machine of such ‘‘very delicate construction” as to be injured 
by a “ child’s fingers,” it is not likely that any one, even an adult, would 
he responsible for injury to it. The unreasonable doctrine of this decision 
on the points above criticised, was repudiated in the case of Clark v.Cham- 
bers, decided in the English High Court of Justice,Queen’s Bench Division, 
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in 1878. The cases of Hughes v. Macfie, and Mangan v. Allerton have been 
followed in a few cases in this country, in regard to the right of children to 
recover when trespassers. The principle cases announcing like conclu- 
sions are Lane v. Atlantic works, 107 Mass. 104, and Frost v. Eastern 
Railway, 64 N. H. 220. The New Hampshire case deserves attention 
in as much as it is avowedly in conflict with Railroad Company v. 
Stout, 17 Wall. 657. The case refered to is that of a child seven years 
of age injured while playing about a turn-table. The court distinguishes 
between a dangerous machine on one’s own land and one in the public 
street: “The right of a land owner in the use of his own land is not 
limited or qualified like the enjoyment of a right or privilege in which 
others have an interest, as the use of a street for highway purposes 
under the general law or for other purposes under a special license.” 
The case is similar in all respects to other turn-table cases in which 
infants have recovered for injuries, but the court held that the railway 
company owed no duty to the plaintiff, and that he was a trespasser, 
and for that reason could not recover. This decision stands alone as 
one in which Railroad Co. v. Stout has been disregarded on the direct 
points determined in that important case. 

Taking into consideration both the contributory negligence of an infant 
and the law of trespass, there are to be deduced from all these cases a 
few principles which seem to be the better law and to have the weight 
of authority in their favor : 

1. An infant should be judged as such; the law does not expect the 
same degree of care and thoughtfulness from an immature child as from 
an adult. To expect and require this would be contrary to the princi- 
ples of right and justice. 

2 It is not meant by the first proposition that a child should not be 
held responsible for such care as he shows himselt capable of exercising. 
If a child shows by his conduct that he understands danger, and mis- 
chievously, wilfully, recklessly or in a spirit of daring voluntarily 
encounters it, the responsibility is with the infant in the same way as 
it would be with an adult under like circumstances. 

3. Many of the cases cited in support of the proposition that an infant 
of tender years cannot be guilty of tresspass in such a way as to defeat 
an action for recovery for injuries received while a trespasser, are cases 
in which children have been attracted by machines or devices which are 
likely to excite the curiosity and render active inquisitive instincts 
which are inherent qualities in every well constituted child. It seems 
to be reasonable that the child should not be held to such a degree of 
responsibility that it shall be required to control those natural instincts, 
innocent in themselves, and assume a degree of indifference and thought- 
fulness that could only be expected of an adult. 
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4. The period of infancy may be divided into three parts. A very 
young child as a matter of law cannot be guilty of contributory negli- 
gence or trespass; during the last years of infancy the presumption is 
strong that the child may be guilty of both; during the intermediate 
period there is a presumption of capacity, and the burden of proof is 
with the plaintiff to show that the child is non sui juris. Cases arising 
during the intermediate period always involve questions of fact for a 
jury. The boundaries of these periods cannot be fixed as in the law of 
crimes, but must remain indefinite and be determined by the cireum- 
stances of each particular case. 

5. The protection thus given the infant is based upon public policy. 
The child is in a certain sense the ward of the state, and as such ward 
is entitled to whatever safeguards the state can, in conformity with sound 
jurisprudence, throw around it. 

The liability of employers to infant employees involves some separate 
considerations. As a general rule an employee takes upon himself the 
ordinary risks of the service, and this rule applies to infants as well as 
to adults. However, the law makes it the duty of him who employs an 
infant to explain fully the nature of the service, the construction of the 
machinery and all hidden dangers that such employee will be likely to 
encounter. If he fails to do this fully and well, he will be liable for all 
injuries suffered by the infant in consequence of his failure. 

The doctrine of identification or imputability as a bar to recovery for 
injuries to an infant, is closely connected with the subject of this discus- 
sion. This topic has been purposely excluded from this essay, and 
nearly all the cases cited are those in which this question did not arise, 
or in which the courts refused to consider it. It is believed that this 
doctrine, as it has been applied by the courts in the states of New York 
and Massachusetts, and followed in some others, is not worthy of the en- 
lightened jurisprudence of modern times, and its repudiation by the 
judges of the courts of the last resort in most of the states in which it 
has been discussed, is an indication of a development in the line of jus- 
tice and humanity. 


r 


YALE, MICH., June, 1892. 


SOME HUMORS OF JERSEY LAW. 


The humor of courts has not only ever and anon been considered 
worthy a place in legal journals, but moreover has been the subject of 
interesting volumes, which glisten with mother-wit from title page to 
colophon. Even in our own state, where justice is presumed to have 


additional gravity, owing to more or less conservative methods, there 
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have often been occasions which are worth recording in the annals of 
humor, a few of which will be presented this month. 


In a choice locality of the Capital City known as the “‘ Swamp” were 
certain wicked boys. They frequently annoyed the police officer whose 
duties led him in that vicinity. Tiring of their jibes and wanton wiles, 
the officers made complaint which a local justice made out in the follow- 
ing form: After the formalities. of day, jurisdiction, place, ete., etc., 
together with the names of the juvenile offenders, the awe-inspiring docu- 
ment read to the effect that the boys, ‘‘ while loitering on the streets and 
public places of the city of Trenton, did indulge in and utter loud, offen- 
sive and indecent language, to wit: ‘Come on,’ on————street, a pub- 
lic street of the city of Trenton, and did obstruct and interfere with per- 
sons lawfully being in and upon the said street, by placing their thumbs 
to their noses and riggling their fingers at said officer, contrary to the 
sixth section of an act concerning disorderly persons, approved April 
Mth, 1875, against the peace of the state; he therefore prays that the 
said (various names of offenders), may be apprehended and held to 
answer said complaint, and be further dealt with as the law directs.” 


A distinguished member of the New Jersey bar, in his early practice, 
was called upon to try in an important case. The morning of the trial 
was devoted to the opening of the case and upon the calling of a wit- 
ness the following dialogue occurred : 

‘Did you hear my opening this morning ?” 

*T did,” said the witness. 

‘You paid particular attention ?’ 

‘ Yes, sir?” 

‘* Was it true in every respect :” 


‘¢1t was, sir.” 


‘That will do,” and the lawyer sat down with the complaisant air of 


a man who has thus been fully coroborated by his own witnesses ! 


A little boy recently committed the crime of taking four tomatoes. 
A justice thus described it: “On the 23rd day of July, 1892, 


did Felioniously steal and carry a Way Some Four tomatoes From the 





Said —— Farm Satuwed in this Borrow Wilbur in said County. 








He Has Just Causs to Surpect and does Sepect that the Said 
Steal the Same gainst the Pease of the State.” After which followed the 


usual printed legal formalities. 


A certain humor-loving judge in the central part of this State, once 


upon a time, just after his admittance to the bar, had a jury case, and 
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upon the assembling of the august court found himself handicapped in 
that his client was not present. In vain did the lawyer beg for a stay 
of one-half hour, but to no purpose, for the justice of the state’s peace 
was obdurate and would allow no such delay. As a final resort the 
attorney rose and delivered himself of the following, which, is cer- 
tainly a novel way to secure an adjournment : 

‘May it please the court, owing to the intense heat and man’s natural 
appetite, I take honor and pleasure in inviting the court and jury to 
saloon across the street, where the inner man may be delectably 
entertained, and ”—in the excitement incident to an invitation to the con- 
servator of the peace and the tried and true jurymen of the bailiwick to 
‘nominate their pizens,” the justice adjourned court for half-an hour, 
forgetting the past application, and the young lawyer gained his point. 





The same judge in a case tried before him last winter, heard the testi- 
mony of a young Irishman who complained that he had been robbed in one 
of those domiciles commonly known as ‘* badger houses.” The son of 
Erin was on the stand, giving testimony regarding an alleged “ runner ” 
for the house, when the prosecutor asked the name of the unknown. 

‘Shure, I cawn’t tell thot.” 

“ Would you know him again?’ 

‘¢T would thot.” 

‘Have you seen him since ? ” 

‘““T have.” 

‘*‘ Where ?” 

‘In front of the Court House.” 

‘What was he doing there ?” 

‘‘ Indade, he’s his honor’s coachman.” 

The examination was immediately suspended. 


’ 


At a coroner’s inquest held in one of the bay-side counties of this State, 
the jury disputed so long that the coroner was tired with mental exer- 
tion. During a heated argument over the body, he made an end of the 
matter by saying, “‘ Wall, there’s one thing durn shure, the corpus is 
’—which was accordingly done. 

Francis B. LEE. 


dead. I move we do adjourn’ 


Trenton, New Jersey. 
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A Series OF ARTICLES BY J. C. Clayton, Esa. 


IT.—Reissue: Topliff v. Topliff; Miller v. Brass Co.; Grant v. Ray- 
mond, 6 Peters, 243. 

During the past twelve years, the state of the law concerning the 
“reissue” of patents, has been in a condition of uncertainty, which 
has greatly embarrassed those who have been called upon to advise 
patentees. A recent case in the U.S. Supreme Court, in a clear manner 
disposes of some of the more important questions. A notice of some 
vases on reissue law and a consideration of the case referred to, (Topliff 
v. Topliff) may be of interest. 

A patent for an invention is a contract between the government and 
the inventor; and like all other written contracts, may contain errors 
and mistakes which demand correction, for the benefit of either party. 
The early statutes made no express provision for such correction. But 
there must always have been adequate remedy by proceedings in equity 
to correct errors in a patent-deed as well as in other deeds or contracts. 
And the courts have sustained this view. Mere clerical errors can be 
corrected, as of course, by a certificate from the commissioner of patents. 
Not so, however, with errors of substance affecting the grant, such as 
imperfect or insufficient description of the invention, its nature and prac- 
tice, claims too narrow or too broad. The proper and sole method now 
in use for correcting such errors is by reissue; that is by surrendering 
the old patent, and applying for a new patent in its stead, with an 
annended specification of description and claim. Where the patent 
contains a definite claim that is too broad, and is susceptible of being 
stricken out of the patent, and still leave a sufficient description and 
claim, then “disclaimer” is the proper remedy. Seymour v. McCor- 
mick, 19 How. 96. 

The first statute providing for reissues was enacted in 1832, but prior 
to that date a new and amended or reissued patent had been graited 
and sustained in court. James Grant, in 1825, presented a petition to 
the secretary of state, asking that his patent of 1821 be cancelled be- 
vause of a defective specification, and that a new and correct patent be 
granted to him for the same invention. The petition was granted and 
the new patent was issued. The new drawings and descriptions annexed 
to the petition were made a part of the new patent. The practice was 
in substance identical with that subsequently prescribed by statute. 

The validity of this patent was made an issue in the leading case of 
Grant v. Raymond, 6 Peters. 243. The cause was ably argued, and the 
decision rendered by Chief Justice Marshall. The court said: “If the 
mistake should be committed in the Department of State, no one would 

18 
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say that it ought not to be correct. All would admit that a new patent, 
correcting the error, and which would secure to the patentee the bene- 
fits which the law intended to secure, ought to be issued. And yet the 
act does not in terms authorize a new patent, even in that case. Its 
emanation is not founded on the words of the law, but it is indispensably 
necessary to the faithful execution of the solemn promise made by the 
United States. Why should not the same step be taken for the same 
purpose, if the mistake has innocently been committed by the inventor 
himself? If, by an innocent mistake, the instrument introduced to secure 
his privilege fails in its object, the public ought not to avail itself of this 
mistake, and to appropriate the discovery without paying the stipulated 
consideration. The attempt would be disreputable in an individual, and 
a court of equity might interpose to restrain him.” 

The act of 1832 was passed because of this decision and provided for 
a practice of reissuing substantially the same as that which led to the 
issue of a new patent. 

The subsequent acts of 1836 and 1837 provided more detailed 
methods, but upon the same general line. The act of 1870, now in 
force in the Revised Statute, is mainly a re-enactment of the acts of 
1836 and 1837. 

The case of Grant vy. Raymond clearly states the grounds upon which 
the right to a reissue should rest, and the subsequent acts and court 
decisions do little more than emphasize and particularize the views which 
Marshall stated in that case. 

In substance, it is, that a patentee has a statutory right to insist that 
his deed or patent be commensurate in its protection with his inven- 
tio. If through inadvertence, accident or mistake, either on his part, 
or on that of the government, the patent should be defective or insuffi- 
cient, the patentee should have a broad right to amend and correct, and 
to repeatedly amend and correct until the patent should fully cover the 
invention. 

And for nearly fifty years the practice as seen in the courts and the 
Patent Office recognized this broad right to a reissue whenever, without 
regard to time, the original patent was found to be insufficient or defec- 
tive. Perhaps proper safeguards or limitations were not always, or 
generally, applied. 

Reissuing, instead of being used as an equitable mode of correcting 
‘‘errors,” most frequently, in actual practice, became the means of 
enlarging claims so as to include inventions made subsequent to the 
original patent, and that, too, often when there could not have been any 
mistake, accident, or inadvertence. Very often an applicant would, 
with indecent haste, yield to the suggestions of some official, and delib- 
erately accept a narrow claim, with the intent, at a more convenient 
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time, to apply for a reissue with broader claims. So much hardship 
and roguery grew out of the almost unrestricted practice in granting 
reissues, that the courts have often felt obliged to condemn the loose 
practice and to invent or define limitations; sometimes to an extent 
which seemed to go beyond “ construction of law” and become * legis- 
lation.” 

One of the most notable of the leading cases on the question of 
reissues, is Miller v. Brass Co., 104 U. S. 354, in which the late Mr. 
Justice Bradley announced the opinion of the court. 

Much consternation was carried by this decision into the camps of 
those who had prostituted the provisions of the reissue laws to the pur- 
poses of the extortioner, as well as to the innocent who had merely 
“slept upon their rights” and incurred the penalties of laches. 
Many, and some of them judges, or officials in the Patent Office, supposed 
that this case decided that reissue applications must be made within two 
years from the date of the original. And, because the court said of the 
law, ‘it does not, in terms, authorize a reissue to enable him to expand 
his claim ” many who were by natural justice entitled to broader claims 
feared to apply for them by reissue, and suffered the wrong of inade- 
quate protection. 

I do not understand that the case of Miller v. Brass Co. made or 
attempted to make any new law. It justly denounced unlawful or fraud- 
went reissues, and defined the powers of the reissue statute. It did 
however, in distinet terms, and I believe for the first time, declare that 
the right to a reissue with enlarged claims might be lost by laches; and 
that reasonable promptness would be needful in every application for 
such a reissue. The court wisely and sternly said: 

‘At all events, we think it clear that it was not the special purpose of 
the legislation on this subject to authorize the surrender of patents for 
the purpose of reissuing them with broader and more comprehensive 
claims, although, under the general terms of the law, such a reissue may 
be made where it clearly appears that an actual mistake has inadver- 
tently been made. But by a curious misapplication of the law it has 
come to be principally resorted to for the purpose of enlarging and 
expanding patent claims. And the evils which have grown from the 
practice have assumed large proportions. Patents have been so expanded 
and idealized, years after their first issue, that hundreds and thousands 
of mechanics and manufacturers, who had just reason to suppose that the 
tield of action was open, have been obliged to discontinue their employ- 
ments, or to pay an enormous tax for continuing them. 

‘‘Now whilst, as before stated, we do not deny that a claim may be 
enlarged in a reissued patent, we are of the opinion that this can only be 
done when an actual mistake has occurred; not from a mere error of 
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judgment (for that may be rectified by appeal), but a real bona fide mis- 
take, inadvertently committed, such as a court of chancery, in cases 
within its ordinary jurisdiction, would correct. Reissues for the enlarge- 
ment of claims should be the exception and not the rule. And when, if 
a claim is not too narrow—that is, if it does not contain all that the 
patentee is entitled to—the defect is apparent on the face of the patent, 
and can be discovered as soon as that document is taken out of its en- 
velope and opened, there can be no valid excuse for delay in asking to 
have it cerrected. Every independent inventor, every mechanic, every 
citizen, is affected by such delay, and by the issue of a new patent 
with a broader and more comprehensive claim. The granting of a re- 
issue fur such a purpose, after an unreasonable delay, is clearly an abuse 
of the power to grant reissues, and may justly be declared illegal and 
void. It will not do for the patentee to wait until other inventors have 
produced new forms of improvement, and then, with the new light thus 
acquired, under pretense of inadvertence and mistake, apply for such an 
enlargement of his claim as to make it embrace these new forms. Such 
a process of expansion carried on indefinitely, without regard to lapse of 
time, would operate most unjustly against the public, and is totally un- 
authorized by the law. In such a case, even he who has rights and 
sleeps upon them justly loses them. 

‘The correction of a patent by means of a reissue, where it is invalid 
or inoperative for want of a full and clear description of the invention, 
‘vannot be attended with such injurious results as follow from the enlarge- 
ment of the claim. And hence a reissue may be proper in such cases 
though a longer period has elapsed since the issue of the original patent. 
But in reference to reissues made for the purpose of enlarging the scope 
of the patent, the rule of laches should be strictly applied; and no one 
should be relieved who has slept upon his rights, and has thus led the 
public to rely on the implied disclaimer involved in the terms of the 
original patent.” 

Concerning this decision divers opinions prevailed, and of course there 
resulted an unsettling of values in patents. Original patents were most 
often obtained by men of small professional skill, and it had become the 
general practice of those who intelligently manufactured or operated un- 
der patents, to engage competent counsel to reissue with great care, so 
that the patent might withstand the fierce light cast upon it in the bitter 
litigation which always awaits the valuable invention. If, as some be- 
lieved, the court meant to refuse its sanction to any enlargement of 
claims, or even if it meant to require affirmative proof of the genuins- 
ness and importance of the ‘inadvertence, accident or mistake,” then 
all whose patents required to be reissued might well feel alarm. 

During the argument of Wahl v. Hine in the Supreme Court, the 
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writer heard his adversary quote the case of Miller v. Brass Co. against 
the Driven-well patent. as conclusive, because there had been three 
years’ delay in applying for the reissue, and because, as counsel thought, 
the court had announced a limitation of two years. Mr. Justice Bradley 
(who wrote the opinion) interrupted counsel, and in substance said that 
the court had not set a time limit; that the court meant only, as to delay, 
that the patentee might torfeit his right as to a reissue with expanded 
claims, by unreasonable delay or laches; but what would amount to 
laches would depend upon the special facts of each case. 

A large number of decisions in the Supreme Court swiftly followed, in 
which enlarged claims in reissues were defeated by reason of laches; 
and this fact added to the alarm. There was some vagueness, too, and 
apparently some conflict to be found in these decisions, oft-times denounced 
as “an attack upon our beneficent patent system.” All interested in 
patents will therefore be gratified at the able opinion read by Mr. Justice 
Brown at the last term of the United States Supreme Court, in re 
Topliff v. Topliff. 

Some quotations will serve better than comment. A careful reading 
will show that the court’s last view of the law of reissues partakes more 
of the wide liberality and broad construction of Marshall than of the 
technical narrowness or ingenuity of the later opinions. After stating 
the case, Mr. Justice Brown, speaking for the court, said: 

** Whether this be an enlargement of the original claim or not, it is 
for substantially the same invention, and in view of the fact that the re- 
issue was applied for as soon as the] mistake was discovered, and before 
any rights in favor of third parties could be reasonably expected to have 
attached, or had in fact attached, we think this reissue is not open to the 
objections which have proved fatal to so many since the case of Miller v. 
Bridgeport Brass Co., 104 U.S. 350, was decided. 

‘‘It is a mistake to suppose that the case was intended to settle the 
principle that, under no circumstances would a reissue containing a 
broader claim* than the original be supported. We have no desire to 
modify in any respect the views expressed in that and the subsequent 
cases with regard to the validity of reissues. There is no doubt, as 
was said by this court in Giant Powder Co. v. California Powder Works, 
98 U.S. 126, 127, 138, that a reissue can only be granted for the same 
invention which formed the subject for the original patent, of which it is 
a reissue, since, as was said by the court in that case, the express words 
of the act are, ‘a new patent for the same invention.’ ‘The specifica- 
tions may be amended so as to make it more clear and distinct; the 
claim may be modified so as to make it more conformable to the exact 
rights of the patentee; but the invention must be the same,’ . . . 
This prohibition. is general, relating to all patents; and by ‘new matter’ 
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we suppose to be meant new substantive matter, such as would have the 
effect of changing the invention, or of introducing what might be the 
subject of another application for a patent. The danger to be provided 
against was the temptation to amend a patent so as to cover improve- 
ments which might have come into use, or might have been invented by 
others, after its issue. 

**In the case of Miller v. Bridgeport Brass Co. 104 U.S. 350 a reissue 
with expanded clains was applied for fifteen years after the original 
patent was granted. It was held to be manifest upon the face of the 
patent that the suggestion of inadvertence and mistake was a mere pre- 
tense, or, if not a pretense, that the mistake was so obvious as to be in- 
stantly discernable on the opening of the patent, and the right to have it 
corrected was abandoned and lost by unreasonable delay. ‘The only 
mistake suggested,’ said Mr. Justice Bradley, ‘is, that the claim was 
not as broad as it might have been. This mistake, if it was a mistake, 
was apparent from the first inspection of the patent, and if any correc- 
tion was desired, it should have been applied for immediately.’ It was 
intimated in that case, p. 352, although the facts did not eall for an 
adjudication on the point, that ‘ if two years’ public enjoyment of an in- 
vention with the consent and allowance of the inventor is evidence of 
abandonment and a bar to an application for a patent, a public disclaim- 
er in the patent itself should be construed equally favorable to the public. 
Nothing but a clear mistake or inadvertence, and a speedy application 
for its correction, is admissible when it is sought merely to enlarge the 
claim.’ It was further said that the section of the Revised Statutes 
does not in terms authorize a reissue to enable a patentee to expand his 
claim, and that it was natural to conclude that the reissue of a patent for 
such purposes was not in the mind of Congress when it passed the laws 
in question. ‘ At all events,’ said the court, p. 354, ‘we think it 
clear that it was not the special purpose of the legislature on this subject 
to authorize the surrender of patents for the purpose of reissuing them 
with broader and more comprehensive claims, although, under the 
general terms of the law, such a reissue may be made when it clearly 
appears that an actual mistake has inadvertently been made. 

Now, whilst, as before stated, we do not deny that a claim may be en- 
larged in a reissue patent, we are of the opinion that this can only be 
done when an actual mistake has occurred ; not for a mere error of judg- 
ment (for that may be rectitied by appeal), but a real bona fide mistake 
inadvertently committed ; such as a court of chancery, in cases within 
its ordinary jurisdiction, would correct. . . . The granting of a re- 
issue for such a purpose, after an unreasonable delay, is clearly an abuse 
of the power to grant reissues, and may justly be declared illegal and 
void.’ 

‘** So, in the case of Johnson v. Flushing & N.S R. Co., 105 U.S. 539, 
















































the patent was issued in 1857, and at the expiration of the original term 
of fourteen years an extension of seven years was granted, and a reissue 
was applied for after a lapse of fifteen years, and it was held, upon the 
authority of Miller v. Bridgeport Brass Co., that if the patentee had the 
right to a reissue if applied for in reasonable time, he had lost it by his 
unreasonable delay. Said the court, speaking by Mr. Justice Woods: 
‘He has rested supinely until the use of the fish-plate joint has become 
universal, and then, after 
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1 lapse of fifteen years, has attempted by a 
We think it is perfectly clear 


reissue to extend his patent to cover it. 


that the original patent could not be fairly construed to embrace the 
device used by the appellee which appellants insist is covered by their 


reissue. 


and is, therefore void.’ 
“Tn the 


to be invalid as to the new claims, upon the ground of unreasonable delay 
in applying for it, the only ob’ect of the reissue being to enlarge the 
claims. Nothing was changed but to multiply the claims and make them 
broader, and this was done, not for the benefit of the original patentee, 
but for that of his assignee. intended then,’ said Mr. Jus- 
tice Bradley, referring to Miller v. Bridgeport Brass Co., ‘and is not 
now, to question the conclusiveness, in suits for infringements of patents, 
of the decisions of the commissioner on questions of fact necessary to be 
decided before issuing such patents, except as the statute gives specific 
defenses in that regard.’ 
in Miller vy. 
not lawfully be reissued for the mere purpose of enlarging the claim, 
unless there 
wording of the claim, and the application for a reissue is made within a 
reasonably short period after 
granting of such reissues after the lapse of long periods of time is an 
abuse of power, and is founded on a total misconception of the law. 
was held that while lapses of time might be of small consequence 


where the original claim 


to restrict 


not be enlarged unless the patentee 
‘The rights of the public here 


and the great oppor- 


tain his mistake. 
are totally inconsistent with such tardy reissues ; 
tunity and temptation to commit fraud after any considerable lapse of 
time, when the circumstances of the original application have passed out 
of mind, and the monopoly has proved to be of great value, make it im- 
perative on the courts, as a dictate of justice and public policy, to hold 


the patentees strictly to the rule of reasonable diligence in making app‘i- 


case of Mahn 


If the reissued patent covers it, it is broader than the original, 


Harwood, 112 


issued nearly four years after the date of the original patent was held 


‘It was not 


He repeated substantially what had been said 
Bridgeport Brass Co., that ‘a patent for an invention can- 


1 clear mistake inadvertently committed in the 


was too broad, 


were substantial 





U.S. 354, a 


the original patent was granted. 


patentee sough 
reasons why the claim could 
used 


intervene, which 
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cation for this kind of reissues.’ It was further held that while it was 
for the commissioner of patents to determine the question of inadver- 
tence, accident or mistake, the question of reasonable time was one 
which the court could determine as one of law, by comparing the patent 
itself with the original patent, and, if necessary, with the record of its 
inception. 

‘“‘ In speaking of the case of Miller v. Bridgeport Brass Co., Mr. Justice 
Bradley observel: ‘We suggested that a delay of two years in apply- 
ing for such correction should be construed equally favorable to the pub- 
lic. But this was a mere suggestion by the way, and was not intended 
to lay down any general rule. Nevertheless, the analogy is an apposite 
one, and we think that excuse for any longer delay than that should be 
made manifest by the special circumstances of the case.’ 

‘‘ In the large number of cases which have come up to this court since 
that of Mahn v. Harwood was decided, in which reissues have been held 
to be invalid, it will. be found that the opinion of the court was put upon 
the ground, either that the patentee had been guilty of inexcusable 
laches, usually of from four to sixteen years, or that circumstances had 
occurred since the granting of the original patent which made the reissue 
operate harshly or unjustly to the defendant in the case. 

‘‘Thus, in Matthews v. Boston Machine Co., 105 U. S. 54, there was a 
delay of fourteen years; in Bantz v. Frantz, 105 U.S. 160, a delay of 
fourteen years and six months; in Wing v. Anthony, 106 U.S. 142, of 
over five years; in Moffitt v. Rogers, 106 U.S. 423, of two years and 
seven months; in Gage v. Herring, 107 U. S. 640, of fourteen years ; 
in McMurray v. Mallory, 111 U.S. 97, of nine years; in Clem- 
ents v. Odorless E. A. Co., 109 U. S. 641, of nearly five years; in 
White v. Dunbar, 119 U. S. 47, of five years. In Parker & W. Co. v. 
Yale Clock Co., 123 U.S 87, there was a delay of one year and eight 
months, but it appeared that the improvements not covered by the orig- 
inal patent had been brought into use by others than the patentee before 
the reissue was applied for. In Coon v. Wilson, 113 U. S. 268, a re- 
issue was applied for only a little over three months after the original 
patent was granted; but the patentee waited until the defendants pro- 
duced their device and then applied for such enlarged claims as to em- 
brace this device, which was not covered by the claim of the original 
patent, and it was apparent from a comparison of the two patents that 
the application for a reissue was made merely to enlarge the scope of the 
original. In Wollensak v. Reiher, 115 U.S. 96, there was a delay of 
more than five years, Mr. Justice Matthews observing that ‘the settled 
rule of decision is, that if it appears, in cases where the claim is merely 
expanded, that the delay has been for two years, or more, it is adjudged 
to invalidate the reissue, unless the delay is accounted for and excused 
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by special cireumstances, which show it to have been not unreasonable.’ 
In very latest case decided by this court, viz. Electric-Gas Lighting Co. 
v. Boston Electric Co., 139 U. S. 481, there was a delay of eight and 
one-half years, and the sole object of the reissue was to expand the 
claims. In Newton v. Furst & B. Co., 119 U. S. 373, there was a delay 
of more than thirteen years, and the defendant had begun in the mean- 
time to make machines of the pattern complained of. In Ives v. Sargent, 
119 U. 8S. 652, there was a delay of three years, and in the meantime 
the patent was infringed by a construction manufactured and sold with- 
out infringing the patent as originally granted. In Worden v. Searls, 
121 U.S. 14, there was a delay of six years; and in Matthews vy. Iron 
Clad Mfg. Co., 124 U. 8. 347, one of seven years. 

**From this summary of the authorities it may be regarded as the settled 
rule of this court that the power to reissue may be exercised when the 
patent is inoperative by reason of the fact that the specification as origi- 
nally drawn was defective or insufficient, or the claims were narrower 
than the actual invention of the patentee, provided the error has arisen 
from inadvertence or mistake, and the patentee is guilty of no fraud or 
deception; but that such reissues are subject to the following qualitications : 

“First. That it shall be for the same invention as the original patent, 
as such invention appears from the specification and claims of such 
original. 

**Second, That due diligence must be exercised in discovering the 
mistake in the original patent, and that, if it be sought for the purpose 
of enlarging the claim, the lapse of two years, will ordinarily, though 
not always, be treated as evidence of an abandonment of the new matter 
to the public to the same extent that a failure by the inventor to apply 
for a patent within two years from the public use or sale of his invention 
is regarded by the statute as conclusive evidence of an abandonment of 
the patent to the public. 

‘Third. That this court will not review the decision of the commission- 
er upon the question of inadvertence, accident or mistake, unless the 
matter is manifest from the record; but that the question whether the 
application was made within a reasonable time, is, in most, if not in all 
such cases, a question of law for the court. 

“To hold that a patent can never be reissued for an enlarged claim 
would be not only to override the obvious intent of the statute, but 
would operate in many cases with great hardship .upon the patentee. 
The specification and claims of a patent, particularly if the invention 
be at all complicated, constitute one of the most difficult legal instru- 
ments to draw with accuracy, and in view of the fact that valuable in- 
ventions are often placed in the hands of inexperienced persons to pre- 
pare such specifications and claims, it is no matter of surprise that the 
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latter frequently fail to describe with requisite certainty the exact in- 
vention of the patentee, and err either in claiming that which the 
patentee had not in fact invented, or in omitting some element which 
was a valuable or essential part of his actual invention. Under such 
circumstances, it would be manifestly unjust to deny him the benefit of a 
reissue to secure to him his actual invention, provided it is evident that 
there has been a mistake and he has been guilty of no want of reason- 
able diligence in discovering it, and no third persons have in the mean- 
time acquired the right to manufacture or sell what he has failed to 
claim. The object of the patent law is to secure to inventors a monopo- 
ly of what they have actually invented or discovered, and it ought not 
to be defeated by a too strict and technical adherence to the letter of the 
statute or by the application of artificial rules of interpretation.” 

Upon all the points involved the case of Topliff v. Topliff throws the 
light of wise construction and liberal justice, so that it and Miller v. 


Brass Co. may be regarded as the two leading cases on the law of 


reissues. J. C. CLAYION. 


140 Nassau Street, New York City. 


NOTES. 
James v Campbell, 104 U. 8. 356. Delay 7 years; mere inspec- 
tion shows that new patent embraced several matters of alleged inven- 
tion not in the original. 


Burr v. Duryea, 1 Wall. 531. disapproves of expanding claims in 
cases where there is no real defect or insufficiency in the specification. 

Bantz v. Franz, 105 U.S. 160; 14 years’ delay. 

Mathews v. Machine Co., 105 U. S. 54: 14 years’ delay. 

Johnson v. Railroad Co., 105 U.S. 539; 15 years’ delay. 

Wing v. Anthony, 106 U. S. 142; 54 years’ delay; the original 
claimed a mechanism, the reissue was tor a process, that is for a different 
subject-matter and therefore void. 

Moffat v. Rogers, 106 U. 8S. 423; delay 2 years, 2 months; the re- 
issue covered “a contrivance essentially different from that in the 
original ;” held void. 

Gage v. Herring, 107 U. S. 640; delay 13 years and 9 months; the 
original claim was for the combination and arrangement of seven ele- 
ments, the reissue claim omitted two of the elements formerly 
claimed; invalid. 

Clements v. Odorless Co., 109 U. 8S. 643; delay 4 years and 4 
months; held void because there were material enlargements of the 
scope of the invention, with claims studiously broadened for the purpose 
of covering a subsequent invention patented to others. Also see Turner 
v. Dover, 111 U. S. 319; Mahn v. Harwood, 112 U.S. 357; Coon v. 
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Wilson 113 U. S. 268; Wollensak v. Rieher, 115 U. 8S. 96; Pattee Co. 
v. Kingman, 129 U. S. 294; Parker Co. v. Yale Clock Co., 123 U. 8S. 
87; Newton v. Furst Manufacturing Co., 119 U. S. 373; Mathews v. 
Iron Clad Co., 124 U. S. 347; Eames v. Andrews, 122 U. S. 140. Held 
that the express statement in a reissue of that which is implied in the 
original is permissible ; vide. 

Ives v. Sargent, 119 U.S. 652; Coon v. Wilson, 113 U. S. 268. 
Held even 3 months’ delay unreasonable, where defect is manifest, other 
interests intervene and the sole ob ect is to expand the claims. Hoskin 
v. Fisher, 125 U.S. 217. 4. € 

THE EXECUTOR OF NELSON CHASE, DECEASED, rv. HATTIE C. CHASE. 
(In Chancery of New Jersey, August, 1892.) 
Equity—Jurisdiction—Bill to Stay Action at Law and for Delivery Up of 


Instruments to be Cancelled. 


On motion to dissolve an injunction, heard on bill and affidavits and 
answer and affidavits. 

An action at law was brought- by Hattie C. Chase on a bond for 
$10,000, given by her husband, Nelson Chase, to her father, William 
Dunning, and assigned to her after her husband’s death. and the day 
before the suit was brought. A bill in equity was filed by Julius H. 
Caryl, the exeeutor of Nelson Chase, alleging that the bond was given 
with a mortgage as collateral security for endorsements on two notes for 
$2,600 each, that the notes had since been paid, and that the bond had 
been left by inadvertence among the papers of the deceased. The bill 
alleged that the bond was fraudulently kept alive and that it had been 
assigned to the plaintiff without consideration, and for the purpose of 
enabling her father, the obligee in the bond, to be a witness in the suit 
against the executor of the obligor. The prayer was that the suit at 
law might be stayed and the bond given up to be cancelled. 

Vice Chancellor Van Fleet granted a preliminary injunction staying 
the suit at law. An answer was filed denying the fraud and alleging 
that the bond had not been paid and was not the bond given with the 
mortgage to secure the notes. Annexed to the answer was a copy of 


the deposition of William Dunning taken de bene esse in New York in 
which he said that there was no mortgage given with this bond. On 
the hearing, it appearing that William Dunning had since died, this 
deposition was admitted as a deposition in support of the answer, and 
the complainant was allowed to put in depositions in reply. He put in 
a deposition of William Dunning in a former suit, relating to the 
Jummel estate in New York, in which he admitted that a bond of the 


same amount made on the same day and payable in the same period of 
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six months (given with a mortgage) was given as collateral security for 
two notes and it was also shown that the notes had been paid. 

Mr. Gilbert Collins for the motion. 

Mr. A. Q. Keasbey, contra. 

VaN Feet, V. C., filed an opinion, and an order was made dis- 
solving the injunction, but reserving for further consideratiou the 
question whether the bill should be dismissed or retained, in order to 
compel the defendant to deliver up the bond to be cancelled in case the 
verdict at law should be against her. 

The syllabus of the opinion is as follows: This court has power to 
decree the surrender of a bond, even though a successful defence may be 
made at law against a recovery on it, but where an action at law is 
already pending, and the defence at law is complete, it will not, asa 
general rule interfere. 

To justify this court in taking jurisdiction in any case where an action 
at law is already pending the case must involve some equitable element 
which the common law court cannot apply, and which must be applied 
in order that full and complete justice may be done. 

The credibility of witnesses and the force and weight of evidence 
are matters which, by our system of jurisprudence, are committed in 
litigations which are the proper subjects of common law cognizance, to 
the executive determination of a jury. 


— * 
MISCELLANY. 
HON, JOHN P. STOCKTON. porter of the Court of Chancery and 


reported the decisions of Chancellor Wil- 

The New Jersey Law Journaw takes | liamson from 1852 to 1858. He was then 
pleasure in presenting to its readers an ex- | appointed by President Buchanan Minister 
cellent likeness of the Attorney-General of | Resident in Rome and served until 1861. 
New Jersey. Mr. Stockton is not only held | In 1864 he was elected senator of the 
in honor because of his office and of his | United States from New Jersey, and took 
legal attainments, but is also very generally his seat in 1865, but the next year his elec- 
loved and admired for his personal qualities ; tion was declared to be irregular, and he 
and although his face is familiar to the | was elected again in 1868 to succeed Senator 
members of the bar of New Jersey, they Frelinghuysen and served until 1875. On 
will all be glad to have this portrait. April 5, 1877, he was appointed Attorney- 
John P. Stockton isthe son of Commodore | General of New Jersey, and has held the 
Robert F. Stockton, and the grandson of office ever since. He has been engaged in 
Richard Stockton, who, Judge Elmer says, much important litigation, both public and 
stood confessedly at the head of the bar _ private, and as counsel of the state his ad- 
during his acquaintance with him from vice has been taken in shaping much of the 
1818 until his death in 1828. He was born legislation affecting public interests. His 
in Princeton, August 2, 1826, and was | opinions as Attorney-General carry weight 
graduated at Princeton in the class of 1843. because of the integrity of his character, as 
He was admitted to practice April term, | well as of the soundness of his judgment 
1846, and as counsellor April term, 1850. | and the extent of his learning in the law. 
He succeeded Chancellor Halstead as re- ' He isan able advocate and his arguments 
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upon questions of law are both learned and 
persuasive. He is kindly in manner, warm 
hearted ani true to his friends. Simple 
and unassuming, he bears his honors very 
easily, and there is no one who would not 
be glai to have him keep the office of 
Attorney-General as long as he may wish 
to hold it. 


OBITUARY NOTICE, 





WILLIAM P. FENNELL. 

A death from consumption is always | 
pathetic, and it seems especially hard when | 
it comes to a bright and earnest lawyer at | 
the age of thirty-two. Mr. Fennell had | 
already shown himself to be a lawyer of | 
good ability, with the cheerful earnestness | 
which makes work both easy and effective. 
He was accurate and methodical, and at the 
same time bright and active. [lis manner | 
was kind and gentle, and yet gave the im- 
pression of strength of character and power 
of will. Mr. Fennell lived in Morristown, 
and studied law with Pitney & Young- 
blood. He was admitted in 1883 and was 


engaged, for several years, in helping Mr. 
Fred. G. Burnham in the legal business of 
the Mutual Life Insurance Company, at 
Newark. Some two years ago his health 
beginning to fail, he gave up his Newark 
oftice and entered into partnership with his 
brother, John E. Fennell, in Morristown. 
He soon became too weak for active work, 
but struggled bravely on, and his clients 
sought his advice when he was unable to 
do much more than to advise and to direct 
the work of others. When the end came, 





he passed away quietly, in the presence of | 
his mother, his brother and sisters. His 
funeral was held at the church of the 


Assumption, was attended by Vice-Chan- 
cellor Pitney, and the members of the Mor- 


ris county bar. 


THE LEASE OF THE CENTRAL | 
RAILROAD. | 
| 





The Chancellor has decided that the 
lease of the Central Railroad Company of | 
New Jersey to the Port Reading Railroad | 
Company is illegal. He has continued the | 
injunction to the final hearing and has | 
added to it the further direction that the | 


defendants refrain from carrying the agree- 
ment into effect, and that the Port Reading 
Railroad Company and the Philadelphia 
and Reading Railroad Company desist and 
refrain from continuing to control the fran- 
chises of the Central, and that the Central 
shall resume control of all its property and 
franchises. The Chancellor takes the 
ground that railroad corporations enjoy 
special privileges and hold their powers in 
trust for the public weal, and that when, 
therefore, it appears that any such corpora- 
tion, unmindful of its plain duty, acts pre- 


judicially to the public in order to make 


gains for its stockholders, it uses its power 
in a manner not contemplated by the law 
which confers it. He says the obvious 
effect of the combination entered into by 
the defendants is to create a monopoly in 
one of the necessaries of life in this com- 
munity, and that, although it may be that 
a monopoly of this kind might be so used 
as to diminish the cost of coal, it does vio- 
lence to our knowledge of human nature to 
expect such a result, The Chancellor also 
considers the act of May 2, 1885, which 
prohibits the leasing of railroads to foreign 
corporations without the consent of the 
legislature, and decides that the act is con- 
stitutional, and that it applies to the 
present.case, so that the lease to the Port 
Reading Company is in violation of this 
statute. 

This company is not in fact a foreign cor- 
poration. It is a domestic corporation, the 
stock of which is held in the interest of the 
foreign corporations, and the Chancellor 
considered the lease to be in fact what it is 
in practical effect. The decision does not 
attempt to define the point at which the 
foreign ownership of stock makes a domes- 
tie corporation foreign, but simply holds 
that in this case the lease was in effect 
made to a foreign corporation. In_ his 
syllabus of the opinion the Chancellor calls 
the lessee a foreign corporation without 
alluding to the fact that it was actually in- 
corporated in New Jersey. 

The main ground of the decision is that 
the combination entered into is against 
the interests of the public by which the 
corporations were created and is therefore 
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beyond their powers. The weakness of a 
judicial decision on a question of this kind 
consists in the fact that it is subject to re- 
versal by the experience of the future, and 
also to evasion by makeshifts, which are 
sure to be devised if the laws of political 
economy do not happen to be in harmony 
with the laws laid down by the courts. 

Perhaps the surest way to deal witha 
combination tending to enhance the price 
of an article which must be brought from 
another state is to proceed under the act of 
Congress of July 2, 1890, called the Sher- 
man act, and entitled, “An act to protect 
commerce against unlawful restraints and 
monopolies.” Statutory penalties are quite 
independent for the time being of political 
economy, and it seems appropriate to appeal 
to the law governing interstate commerce, 
when we are attempting to stop a combina- 
tion in this state, with reference to an arti- 
cle which we cannot get here at all without 
dealing with corporations of another state 

We regret that we have not space enough 
left in this number to print the text of the 
Chancellor’s opinion. The following is the 
syllabus of it which he prepared : 

“1. A corporation created by statute 
possesses no rights and can exercise no 
powers which are not expressly given, or to 
be necessarily implied. ° 

“2. Such a corporation cannot lease or 
dispose of any franchise needful in the per- 
formance of its obligations to the State 
without legislative consent. 

“3 The act of March 11, 1880, which 
‘An 
act to authorize the formation of railroad 


amends section 17 of the act entitled 


corporations and regulate the same,’ is free 
from constitutional infirmity in its title, 
and is sufficiently broad in its terms, to con- 
fer power upon railroad corporations char- 
‘tered by the special law. 

“4, The act of May 2, 


act respecting the leasing of railroads,’ is 


1885, entitled ‘An 


constitutional. 

“5, Equity looks at the substance, and 
will disregard names and penetrate dis- 
guises of form to discover and deal with it. 

“@ Where a corporate excess of power 
tends to the public injury or to defeat pub- 
lic policy, it may be restrained in equity at 


, another state. 
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the suit of the Attorney-General. A rail - 
road company of this state leased its fran- 
chises and roads to a railway corporation of 
The lease was not only un- 
authorized, but was expressly forbidden by 
law. 
ducers and carriers and to partially destroy 


The effect was to combine coal pro- 
competition in the production and sale of 
anthracite coal, a staple commodity of the 
State. 
power which tends to monopoly and the 


Held to be a corporate excess of 


public injury.” 

BOOK NOTICES. 

THE AMERICAN STATE REPoRTSs, contain- 
ing the cases of general valve and author- 
ity, subsequent to those contained in the 
“American Decisions,’ and the “Ameri- 
can Reports,” decided in the courts of 
last resort of the several states selected, 
reported and annotated by A, C. Free- 
man, and the associate editors of the 
“American Decisions.’ Vol. XXV, 1892. 
Bancroft-Whitney Company, Law Pub- 
lishers and Law Bookseliers, San Fran- 
cisco, 1892. 

We have carefully examined the volume 
before us, and find it as valuable as any of 
its predecessors in this series. 

There are some notes of special value in 
this volume. They are on the following 
subjects, viz: Intoxication as contributory 
negligence, pp. 89-47, 7 pages; Relief from 
judgments obtained by perjury, pp. 165-171, 
63 pages; Replevin against officers, pp. 256 
-259; Crime of obtaining goods or money 
by false pretenses, pp. 378-392, 14 pages ; 
Street-railway corporations; rights, duties 
obligations of, with the 


and respect to 


streets ; Interest of street-railway company 
in street, nature of; Right of way ; Right of 
one street railway company to use track of 
another; Right to maintain switches and 
turnouts; Right to construct railway in 
street without compensation to abutting- 
owners; Right to adopt new improvements ; 
Street-railways subject to municipal regula- 
tions; Duty of street-railway company to 
keep track in repair, to remove snow from 
care to avoid 


its tracks, and to exercise 


accidents, pages 475-482, 6} pages; and 
the fourteenth amendment considered with 
relation to special privileges, burdens and 


restrictions, pages 870-890, 20 pages. 








ran- 


n of 
un- 
1 by 
pro- 
Lroy 


of 
the 
s of 


the 


ume 


y of 


e in 
ving 
tory 
rom 
ni. 
256 
ney 
ges ; 
ities 
the 
any 
it of 
k of 
and 
y in 
ing- 
ants ; 
rula- 
y to 
from 
void 
and 
with 
and 





MISCELLANY. 287 


The publishers of this series announce the 
publication in September of Mack’s Digest 
and index to notes of volumes, ete., 1 to 24 of 
of this series of Reports. This Digest will 
materially increase the working value of 
these reports. 

THe Law or E.vectric WIREs in Streets 
and Highways. By Edward Quinton 
Keasbey, of the New Jersey Bar. Calla- 
ghan & Co., Chicago. 1892. 

Mr. Keasbey has done the profession a 
substantial service by drawing together 
under one cover the decisions rendered up 
to date upon the novel questions pertaining 
to the use of electiric wires in the high- 
ways. Until recently such decisions were 
quite rare, and the author is a pioneer in 
text books on the subject. 

The very rapid growth of electric light, 
telephone and electric railway companies, 
and the multiplication of, and conflicts be- 
tween, their wires, have produced a large 
amount of litigation already, and are likely 
to give rise to other suits in all considerable 
cities, or to call for advice from the pro- 
fess.on in the light of these decisions. Mr. 
Keasbey has promptly grasped this certain- 
ty and supplied this want, The work is 
well arranged and is a compendious state- 
ment of the decisions rendered to date. It 
is unfortunate that the publication could 
not have been delayed until October so that 
it might embrace the decision of the Court 
of Appeals of New York in the case of the 
Hudson River Telephone Co. v. The Water- 
viiet, ete., Co. That case involves a most in- 
teresting discussion of many general princi- 
ples as to electric wires in the highway, 
and the rights of conflicting corporations in 
the highway. The decision of the Court of 
Last Resort in New York would have been 
a most valuable and authoritative addition 
to those cited in the volume. However, 
the decision of the Supreme Court of Ohio 
in the case of Cin. & Sub. Tel. Association v. 
Cin. and Mt. Auburn Inc. Plane R. R,, is 
accepted as a most able exposition of the 
doctrines involved in the New York case, 
and it is not at all likely the New York 
Court will differ from the Ohio decision. 
The New York case was argued in June 
and will be decided when the court reassem- 
bles in October. 


| 





The apt classification of the decisions, 
made by the author, is not the least attrac- 
tive feature of his work. Mr. Keasbey has 
furnished the active practitioner with a 
most intelligible guide upon the decisions 
to date on the following subjects : 

I. The authority, legislative, corporate 
and private, from which concessions for oc- 
cupaney of the highway by electric wires 
must be obtained. 

II. The status of such wires thereafter 
with reference to the public, to each other, 
and to the uses to which the wires them- 
selves are put. 

III. The power of municipal control and 
police regulation over said wires. 

IV. What poles and wires are and what 
are not obstructions to the highway. 

V. Underground wires. 

VI. Abutters’ rights as tolight, telegraph, 
telephone and railway wires. 

VII. The subject of condemnation of pri- 
vate rights for use of electric wires. When 
they may be condemned and when not. 

VIII. Telegraph lines on post roads and 
railrods, 

IX. Interference of electric wires with 
each other, their character, causes and 
remedies. 

X. Liability for injuries resulting from 
defective, careless and unauthorized con- 
struction. 

A reading of the foregoing headings will 
at once disclose to the profession the scope 
of this work, and its value to them. As 
one whose duties have for several years 
held him in this particular line of investi- 
tigation, and who has perhaps been in- 
terested and employed in more of the cases 
cited than any individual in the country, it 
gives me pleasure to commend the work to 
my brethren of the bar, and to assure them 
that it is not only exhaustive, but also at- 
tractively presents the results of the author’s 


labors. 

Jno. S. WIsE. 
NEw YORK, August 26, 1892. 

A TREATISE ON THE NEGLIGENCE OF 
MunIcipAL CorPoRATIONS by Dwight 
Arven Jones, New York. Baker, Voor- 
his & Company, 1892. 

The liability of municipal corporations for 
negligence is subject to some special limita- 
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tions which are not very clearly defined by 
the cases, There is a good deal of uncer- 
tainty arising out of a misunderstanding by 
some very respectable courts of certain early 
decisions, which has led to confusion and 
error, and there is need of a thorough dis- 
cussion of this special subject and of a his- 
tory of the cases. The difficulty arises out 
of the dua] character of municipal corpora- 
tions, and the fact that they exercise gov- 
ernmental functions, and also have minis- 
terial, in which they have personal and 
even pecuniary interests, and so enter into 
ordinary relations of social life. It is not 
easy to draw the line between the two 
classes of cases or to decide how far munici- 
palities are exempt from the ordinary lia- 
bility for neglect of duty which causes dam- 
age to individuals. Mr. Jones has discussed 
the history and principles of the subject 
clearly and intelligently, and insists with a 
good deal of force in maintaining the lia- 
bility of municipal bodies wherever their 
acts are not distinctly governmental in their 
character. He compares and classifies the 
decisions of the various states and points 
out how far their differences depend upon 
statutes, and how far they are based upon 
opposite theories of the principle of lia- 
bility. The book is well arranged and well 
written, and is based upon a thorough ex- 
amination of the cases, as well as a thought- 
ful consideration of the principles. There 
isone infelicity of expression, however, which 
we cannot allow to pass unnoticed in a law 
book, although it has become very common 
in the newspapers, and that is the separa- 
tion of the preposition to from the infinitive 
of the verb. It occurs, for example, in the 
preface where we read “ And to more fully 
satisfy this wish,” and again in the first 
designed to fully de- 


“ 


chapter in the words 


” 


fine.” and repeatedly throughout the book 
the adverb comes between the preposition 
and the verb, which in English are abso- 
lutely inseparable. The book is_ well 


printed on good paper. 
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(To be reviewed next month.) 


HAND-Book OF ALL THE DECISIONS OF THE 
SUPREME CoURT OF THE UNITED STATEs, 
from its organization to October term, 
1891. Part I. Index by Subjects. Part 
II. Index by Cases. By H. D. Clarke, 
Librarian of the Court. Lawyers’ Co-ope- 
rative Publishing Company, Rochester, 
N. Y , 1892. One volume, pp. 843, $7.50. 





LEADING ARTICLES IN EX- 
CHANGES, 


Central Law Journal.—The Liability of 
Charitable Corporations for Torts of their 
Employees, Aug. 12. How far a Railway 
Company is Charged with notice of its In- 
competency of its Employees in an Action by 
a Co-employee for Damages for Injury, Aug. 
19 

Albany Law Journal.—A Question of 
Breach of Corporate Duty, by W. J. Ham- 
mond. 

The Green Bag.—August. A Sketch of 
the late John K. Porter, of New York, by 
Grosvenor P. Lowry. The Law of the 
Land, 1V. Lawyers and decedent’s estates, 
by Wm. Arch. McClean. Student life at 
the inns of court. Illustrated. The Tongue, 
by R. Vashon Rogers. The Question (in 
the Inquisition). Penological Law Reforms 
by Percy Edwards. Guilds and Guild Laws, 
by Gustave Ravené. 

The Canadian Law Times.—August. On- 
tario legislation, 1892. Editorial Review. 

Criminal Law Magazine—July. Liquor 
laws and social clubs. Trial by newspapers, 
by William 8. Forrest. Notes on criminal 
practice, by E. Clinton Rhoads. 

American Law Register and Review.—Au- 
gust. Belief in the Preternatural, and its 
effect upon dispositions of property. I. Con- 
veyances inter viros, by Ardemus Stewart. 
The rule in Morice v. The Bishop of Dur- 
ham, by R. C. McMurtrie. August 6, 13 
Chapters in the law of elections; I. Spiritual 
intimidation. II. Treating. 
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